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Association Activities 


FRANCIS H. HORAN, Acting Chairman of the Committee on the 
Judiciary, issued on February 2, 1953, the following statement 
on behalf of the Judiciary Committee: 

“Justices Felix C. Benvenga, Morris Eder, Ernest E. L. Ham- 
mer, and Carroll G. Walter are completing this year their terms 
as Justices of the Supreme Court and Judges Jonah J. Goldstein 
and John A. Mullen are completing their terms as Judges of the 
Court of General Sessions. Their satisfactory service in high office 
justifies the renomination and re-election of all of them. The 
Judiciary Committee commends them to the Democratic, Re- 
publican, and Liberal parties and urges that they be nominated 
by all parties for re-election without opposition. 

“The Judiciary Committee notes that there will be two va- 
cancies in the Supreme Court, First Department, to be filled at 
the elections in November because of the approaching retire- 
ments of Justices Cohalan and Valente. The Committee wishes 
the political leaders who are responsible for choosing nominees 
for judicial office to know that it will give the closest scrutiny to 
their nominees and will oppose any who are unfit. The Associa- 
tion of the Bar has recently expressed its dissatisfaction with 
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present methods of judicial selection and has recommended a 
plan for selection of judges from a qualified list proposed by a 
non-partisan commission. The revelations at the current hear- 
ings of the State Crime Commission have shaken the confidence 
of the community. The Judiciary Committee over the last two 
decades has seen nominations made by the political leaders which 
have ranged all the way from good to awful. There have been too 
many nominations of men qualified neither by professional stand- 
ing, education or outlook. It is notable that following testimony 
before the State Crime Commission recently a retired Justice of 
the Supreme Court whose re-election was opposed by The Asso- 
ciation of the Bar in 1937 is reported to have left town. We want 
no more of that kind of judge.” 


owe 


AT THE Stated Meeting of the Association on March 10 the Com- 
mittee on Law Reform, George G. Gallantz, Chairman, will pre- 
sent a report on the comparative negligence rule. Copies of this 
report were circulated to the membership in advance of the 
January Stated Meeting, but action at that meeting was deferred 
until March. Other items on the agenda are interim reports from 
the following committees: Special Committee on the Study of the 
Administration of Laws Relating to the Family, Allen T. Klots, 
Chairman; Special Committee on the Federal Courts, Edwin A. 
Falk, Chairman; and Committee on Medical Jurisprudence, 
Julius Isaacs, Chairman. 
°@o 


AT THE Stated Meeting of the Association in January the Com- 
mittee on Foreign Law, Dudley B. Bonsal, Chairman, proposed 
a resolution, which was unanimously adopted, protesting the kid- 
napping of Dr. Walter Linse by the East German authorities. The 
“Voice of America” asked that a broadcast be made to Germany 
of the resolution. The Chairman designated Otto C. Sommerich, 
a member of the Committee, to make the broadcast. The follow- 
ing question was put to Mr.Sommerich in German: “Why is The 
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Association of the Bar of the City of New York interested in the 
Linse case?” Mr. Sommerich replied in German as follows: 


“Linse is a member of the Bar of Germany, who, with 
other members of the Bar, constitute an investigating body 
having the title, ‘Investigating Committee of Free Jurists,’ 
and they have sought to expose the destruction by the Com- 
munists in the East Zone of an impartial judiciary. 

“The investigation by this Committee revealed the fact 
that human liberty and human rights, as guaranteed by 
the law of Germany and other civilized countries and by 
the UN, are being systematically destroyed by the Com- 
munist authorities in East Germany. 

“The only requirement of the judiciary in the Soviet 
Zone is blind adherence to the wishes of Communist 
superiors. 

“It is for this reason that an association of lawyers, like 
The Association of the Bar of the City of New York, to 
which belong some of the most eminent members of the 
Bar, has sought this opportunity to express its opinion and 
extend its sympathy to the lawyers of Western and Eastern 
Germany and thereby indicate its solidarity with free law- 
yers everywhere, and we thereby do our share in protecting 
essential human liberties.” 


The broadcast was made by RIAS in Berlin, which beamed the 
broadcast into the Soviet Zone of Germany, reaching also listeners 
in other countries behind the Iron Curtain, including Russia. 


yooe 


GOVERNOR DEWEY has announced that the New York State Law 
Revision Commission would undertake a thorough study of the 
proposed Uniform Commercial Code. 

Legislative leaders have agreed to recommend an appropriation 
of $40,000 in the supplemental budget to finance the study. It will 
include an analysis of changes the Code would require in New 
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York State laws. The Law Revision Commission will hold public 
hearings on various sections of the Commercial Code to develop 
familiarity with its provisions and to determine the views of in- 
terested persons and groups. 

Preparation of the Code was begun in 1945, as a joint project 
of the American Law Institute and the National Conference of 
Commissioners on Uniform State Laws. The Code attempts to 
codify in one volume the laws relating to commercial transactions, 
including uniform laws on sales, warehouse receipts and bills of 
lading, negotiable instruments, investment securities and secured 
transactions. It would also provide uniform laws in two areas 
which have not had uniformity—bulk sales and bank deposits and 
collections—and codify for the first time the laws governing docu- 
mentary letters of credit. 

Members of the business community and the legal profession 
have urged that further time be allowed for study of the proposal 
because of its broad scope and potential impact upon many phases 
of business activity. 

This type of study was recommended to the Legislature by 
the Association’s Committee on Uniform State Laws, William 
Hugh Peal, Chairman. The Association’s action was supported 
by the New York State Bar Association, as well as a number of 
business groups including the Commerce and Industry Associa- 
tion of New York, Inc., the New York State Chamber of Com- 
merce, and the New York Clearing House. 

The Commission solicits the comments and suggestions on the 
Proposed Uniform Commercial Code as well as the cooperation 
of the Bar in this undertaking. Letters may be addressed to John 
W. MacDonald, Executive Secretary and Director of Research, 
New York State Law Revision Commission, Myron Taylor Hall, 
Ithaca, N. Y. 

°e@o 


WaArREN LEE Pierson, Chairman of the Board, Trans World Air- 
lines, Inc., and former President of the Export-Import Bank and 
United States Member of the Tripartite Commission on German 
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Debts, gave the third in the series of lectures sponsored by the 
Committee on Post-Admission Legal Education, Parker McCol- 
lester, Chairman. Mr. Pierson spoke on Problems of Interna- 
tional Air Transportation. 

Mr. McCollester has announced that Chief Judge John J. 
Parker of the United States Court of Appeals for the Fourth Cir- 
cuit, will deliver the Twelfth Annual Benjamin N. Cardozo Lec- 
ture on May 7. 

°@o 


ON FEBRUARY 13 the Committee on Entertain- 
ment, Boris Kostelanetz, Chairman, sponsored a 
very successful dance. Richard L. Davisson, a mem- 
ber of the Committee, was Chairman of the sub- 
©" committee in charge. 

“Lost in the Stacks,” the Eighth Annual Asso- 
ciation Night Show, will run for four performances 
scheduled for April 14-17. Rehearsals are under way. The show 
deals with the problems of certain citizens endowed with criminal 
tendencies who use the Library of the Association as a depository 
for their ill-gotten acquisitions. 


o@o 


THE COMMITTEE on Art, Samuel A. Berger, Chairman, has an- 
nounced the opening of the Photographic Show will take place 
on March 19. The Annual Art Show will open on May 5. 


o@o 


Tue SpEcIAL CoMMITTEE on the Study of the Adminstration of 
Laws Relating to the Family, Allen T. Klots, Chairman, met with 
representatives of various charities to discuss the forthcoming 
report of the Special Committee which is being drafted by Pro- 
fessor Walter Gellhorn, Director of Research for the Committee. 
Among the guests present were Herschel Alt, Executive Director 
of the Jewish Board of Guardians, M. Coyle, Catholic Charities 
of the Archbishopric of New York, Dana S. Creel, Director of the 
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Rockefeller Brothers Fund, Wilson D. McKerrow, Executive 
Director of the Brooklyn Society for Prevention of Cruelty to 
Children, and Bernice Quimby, Federation of Protestant Wel- 
fare Agencies, Inc. 

°@e 


ASSEMBLYWOMAN Janet Hill Gordon has again introduced a bill 
(A. Int. 972) providing for the creation of a temporary state com- 
mission to study laws relating to the family, marriage and di- 
vorce. This bill has the approval of the Association’s Special 
Committee on Improvement of Family Law, Richard H. Wels, 
Chairman. 

In introducing the bill, Mrs. Gordon said, ““The need for this 
measure has been so evident that its enactment has been urged 
by virtually every major newspaper in New York State, by the 
State Council of Churches, the New York Board of Rabbis and 
other church groups, by many women’s organizations, and by 
The Association of the Bar of the City of New York and other 
bar associations. We all know that widespread fraud, perjury, 
and collusion are common now in most divorce and annulment 
actions. This was made clear by a Grand Jury presentment in 
New York County in November, 1948. It is time that the shock- 
ing conditions revealed by that presentment should be studied 
and remedial legislation adopted. And it is particularly impor- 
tant that this be done promptly, because in these difficult times 
the stability of family life is being undermined in many ways. 
We cannot continue to deal with these problems in terms of ar- 
chaic laws, some of them dating back to 1787.” 


e@o 


FRANCIS A. VALLAT, Legal Adviser to the British Delegation of the 
United Nations, was the guest at a recent meeting of the Com- 
mittee on Foreign Law, Dudley B. Bonsal, Chairman. Mr. Vallat 
spoke on the nature of the United Nations’ action in regard to 
the recent expropriation resolution. The Committee also dis- 
cussed plans for its annual spring forum, and Otto C. Som- 
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merich, the Chairman in charge of the forum, reported that 
Redvers Opie of The Brookings Institute and Professor Stanley 
Surrey of the Harvard Law School had agreed to participate. 


e@o 


COMMISSIONER MEYER GOLDBERG, of the New York State Labor 
Relations Board, Philip Feldblum, General Counsel, and Paul 
Reilly, Assistant General Counsel, were dinner guests of the 
Committee on Labor and Social Security Legislation, David L. 
Benetar, Chairman. Following dinner there was an informal dis- 
cussion of problems of mutual interest. 


e@o 


THE EXECUTIVE COMMITTEE has authorized the establishment of 
a Special Committee on the Proposed Zoning Law, Phillip W. 
Haberman, Jr., Chairman. 
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The Calendar of the Association 


10 


for March and April 
(As of February 24, 1953) 


Dinner Meeting of Committee on Broadcasting 

Meeting of Committee on the City Court 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Municipal Affairs 

Dinner Meeting of Committee on Professional Ethics 

“Perspective’—Television Program, WJZ—TV (Channel 
7) 9:00 P.M. 


Dinner Meeting of Committee on International Law 
Dinner Meeting of Committee on the Municipal Court 
Dinner Meeting of Committee on Real Property Law 
Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 

Dinner Meeting of Committee Labor and Social Security 
Legislation 

Dinner Meeting of Committee on Taxation 

Meeting of Section on Taxation 


Meeting of Committee on Art 


Dinner meeting of Committee on Bill of Rights 

Dinner Meeting of Committee on Broadcasting 

“Perspective”—Television Program, WJZ—TV (Channel 
7) 9:00 P.M. 


Stated Meeting of the Association, 8:00 P.M. Buffet Sup- 
per, 6:15 P.M. 
Meeting of Committee on State Legislation 


Meeting of Committee on Copyright 
Dinner Meeting of Committee on Domestic Relations 
Court 
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March 


March 


March 
March 


March 


March 


March 


March 


March 


12 


17 
18 


23 


26 


30 
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Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 

Dinner Meeting of Committee on Insurance Law 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation and 
Trade-Marks 


Dinner Meeting of Committee on Broadcasting 

Meeting of Library Committee 

“Perspective’”—Television Program, WJZ—TV (Channel 
7) g:00 P.M. 


Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Bankruptcy and Cor- 
porate Reorganizations 

Meeting of Section on Corporations 

Dinner Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Legal Aid 


Opening of Photographic Show, 4:30 P.M. 
Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 


Meeting of Section on Administrative Law and Proce- 
dure 

Dinner Meeting of Committee on Broadcasting 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

“Perspective”—Television Program, WJZ-TV (Channel 
7) 9:00 P.M. 


Meeting of Section on Litigation 
Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 

Meeting of Section on Jurisprudence and Comparative 
Law 


Dinner Meeting of Committee on Broadcasting 
“Perspective”—Television Program, WJZ-TV (Channel 
7) g:00 P.M. 
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March 31 
April 1 
April 6 
April 7 
April 8 
April 9g 
April 13 
April 14 
April 15 
April 16 
April 17 
April 20 
April 21 
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Meeting of Committee on State Legislation 


Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Broadcasting 

Dinner Meeting of Committee on Municipal Court 

Dinner Meeting of Committee on Professional Ethics 

“Perspective”—Television Program, WJZ-TV (Channel 
7) 9:00 P.M. 


Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Meeting of Section on Labor Law 


Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Committee on Medical Jurisprudence 


Dinner Meeting of Committee on Broadcasting 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Municipal A fairs 

Meeting of Section on Taxation 

“Perspective’”—Television Program, WJZ-TV (Channel 
7) 9:00 P.M. 


Eighth Annual Association Night, 8:30 P.M. 


Eighth Annual Association Night, 7:00 P.M. 
Meeting of Committee on Admissions 


Eighth Annual Association Night, 8:30 P.M. 
Eighth Annual Association Night, 8:30 P.M. 


Dinner Meeting of Committee on Broadcasting 

Meeting of Library Committee 

“Perspective”—Television Program, WJZ-TV (Channel 
7) 9:00 P.M. 


Dinner Meeting of Committee on Domestic Relations 
Court 
Dinner Meeting of Committee on International Law 
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April 


April 


April 


April 


April 


April 


22 


23 


27 


28 


30 


CALENDAR 103 


Dinner Meeting of Committee on Bankruptcy and Cor- 
porate Reorganizations 

Meeting of Section on Corporations 

Forum of Committee on Foreign Law 


Lecture by Herbert Brownell, Jr., Attorney General of 
the United States, 8:00 P.M. Buffet Supper, 6:15 P.M. 


Meeting of Section on Administratve Law and Procedure 

Dinner Meeting of Committee on Broadcasting 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

“Perspective”—Television Program, WJZ-TV (Channel 
7) 9:00 P.M. 


Meeting of Section on Litigation 
Round Table Conference, 8:15 P.M. Guest—Hon. John 
T. Loughran, Chief Judge of the Court of Appeals 


“Judges for Children,” Forum of Committee on Domes- 
tic Relations Court 


Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Trade Regulation and 
Trade-Marks 












The President’s Letter 


To the Members of the Association: 


As of January 31 last we had 5376 members, of whom 805 were 
Sustaining, 3288 were Active, 302 were Auxiliary, and 776 were 
Associate. The other members, including 126 Judicial and Hon. 
orary, are exempt from dues. 

The only visible recognition of a Sustaining Member is a dag. 
ger next his name in the Year Book. He gets plenty of recogni- 
tion, however, at meetings of the Executive Committee, where 
it is appreciated that without him the Association would be un- 
able to conduct adequately activities which mark it for distin- 
guished performance. 

No one is required to become or remain a Sustaining Member; 
that rank may be achieved simply by notice to the Treasurer, 
and may be dropped on similar notice. The dues are $125, a year 
as compared with $75 for Active Members of more than 10 years’ 
standing at the Bar. 

The Constitution has made provision for Sustaining Members 
for many years, but the provision was little known and little used 
until 1943-4, when it occurred to Ralph F. Colin, then a member 
of the Executive Committee, that the loss of income resulting 
from the remission of dues of members in Service could be off- 
set by an increase of Sustaining Members. On this basis a com- 
mittee of the Executive Committee headed by Mr. Colin in- 
creased the number of Sustaining Members from 153 as of May 
1943 to 346 as of May 1944 and 499 as of May 1945. This occurred 
during Mr. Wardwell’s term as President. Under Mr. Tweed, 
whose ambition was 1000 Sustaining Members, there was an in- 
crease to 774 by May 1948. At the end of Mr. Seymour’s term the 
number was 797. 

In the war year 1944, when dues remitted or lost by transfers 
to Associate status amounted to $24,765, the income from Sus- 
taining Members’ payments (in addition to regular dues) was 
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$18,200, which justified Mr. Colin’s estimate and effort and en- 
abled the Association to operate on a reasonable basis during a 
difficult period. 

A committee of the Executive Committee, of which Dean K. 
Worcester is Chairman, is engaged now in seeking additional 
Sustaining Members. The Chairman and members of this com- 
mittee will be crowned with wreaths of wild olive when Mr. 
Tweed’s goal of 1000 is achieved. 

The budget approaches $475,000. That the bulk of our income 
is spent for the Library and House, for the Committee on Griev- 
ances, and for necessary administration is well known. It is prob- 
ably less well known that large amounts are required to support 
the Employees’ Retirement Plan and for unemployment insur- 
ance and similar benefits scarcely considered less than a genera- 
tion ago. Even less well known is the increasing cost of the ordi- 
nary but essential activities of our many committees. 

In giving these few facts I have meant to express gratitude to 
those who have become Sustaining Members, to demonstrate the 
need for their support, and to encourage others who are so dis- 
posed to join their ranks. This would be a great Bar Association 
without more Sustaining Members; with 200 additional it would 
be even more active and influential than it is now. 


BETHUEL M. WEBSTER 


February 15, 1953 








Problems of United States Leadership— 
a Practitioner’s View 


By Ernest A. Gross 


Throughout history our profession has played a notable role 
in efforts to create a system of collective security. In our own time 
we have been represented in quality and in numbers. Mr. Dulles 
will be the tenth of the last thirteen Secretaries of State who have 
been lawyers and there are more of us than of any other profes- 
sional group in the policy functions of our government. 

We are trained to get the facts, to make judgments on the facts 
and to give persuasive explanations of those judgments. 

My purpose is to present to you from my own experience cer- 
tain facts and considerations bearing upon the problems of 
American leadership in the world. My hope is that this may help 
you as leading citizens in your own community to make the 
judgments essential to the carrying out of our responsibilities. 

Analysis is impossible without defining terms. It is often said 
that the need for collective security is a basic fact of international 
life. But the term “collective security” means different things to 
different people. 

I define “collective security” as the principle of sharing equit- 
ably the burdens of common defense. 

Defense against what? First and foremost in the present day 
world, defense against the danger of communist imperialism. 
However, it is a mistake to regard this danger solely in military 
terms. In addition to the use, or threatened use, of force, the 
Kremlin exploits for its own ends the ancient enemies of man— 
disease, poverty and illiteracy. 

The free world’s ability to maintain and expand freedom de- 





Editor’s Note: Ambassador Gross, Deputy United States Representative to the 
United Nations, delivered the lecture published here at a meeting sponsored by 
the Committee on Post-Admission Legal Education, Parker McCollester, Chairman, 
at the House of the Association on January 13, 1953. 
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pends upon the strength of its will to do so. Unless the hope of a 
better future is clearly visible, an indispensable condition will 
be lacking in the struggle of wills taking place in the world today. 

It is surely not enough for the people and governments of the 
free world to realize that their hope of a better future confronts 
a “clear and present danger.” To this famous expression must be 
added the word “common,” in order to make it applicable to the 
major threat to the survival of freedom. The free world must be 
aware that it faces a “clear, present and common danger.” 

We must give careful thought to the problem of how we can 
most effectively and economically exercise our great power in 
leading the free peoples to a unity and strength which will make 
them able and willing to share the burdens of common defense. 

There can be no possible doubt that the leadership is in our 
hands. 

You can see this in the United Nations whenever a delegate 
of the United States is scheduled to speak on an important issue. 
There are few empty seats on those occasions, since the direction 
of U.S. policy is of immediate concern all over the world. More- 
over, time and again it has been our experience at the United 
Nations that when we fail to lead, confusion and disunity result. 

Our efforts must always be in the direction of importing into 
the free world society as much as we can a sense of that common 
interest which forms the bond within the family, the local com- 
munity and the nation. So long as any government or people suf- 
fer the delusion that the world is divided into playing-field and 
grand-stand, we have not succeeded in that effort. There can be 
no spectators in the struggle between slavery and freedom. 

However, our methods of creating and maintaining leadership 
must reflect our tradition and way of life. An open, free society 
like ours cannot reserve one set of standards to inform and win 
its own public opinion and apply another standard abroad. In 
both cases, there must be a deliberate and honest purpose to 
create a knowledge of our objectives and a confidence in our 
motives. 

I can think of no better case study of the problem than the 
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recent General Assembly debate on Korea. Our hope—and there- 
fore I must candidly say our actual objective—was to see the As- 
sembly pass a simple, easily understood resolution which would 
express clearly the continuing wide support of the Member na- 
tions for the United Nations action in Korea, and for the 
principles of the Unified Command in the negotiations at 
Panmunjom. 

We certainly had here a situation in which fundamental ob- 
jectives were shared by all of the members of the United Nations, 
with the exception of the Soviet bloc. At the same time, there 
were many divergent viewpoints regarding important questions 
of tactics and detailed formulations of policy. We all knew that 
the Korean action was and continued to be a basic barrier be- 
tween peace and war, the first dike of defense against the flood 
of communist aggression. However, there was, in many countries, 
as well as our own, an overpowering wish for an end of fighting 
and a consequent tendency to grasp at every hope. The problem 
was to separate the wheat of honest and just solutions from the 
chaff of Soviet lies and deceptions. I venture to say that this was 
one of the most complex diplomatic and political problems with 
which the General Assembly has ever had to deal. 

The central issue about which most of the debate was focused 
was the question of the repatriation of North Korean and Chi- 
nese Communist prisoners of war. 

We had joined with 20 other nations in submitting the so- 
callec 21-Power Resolution, which embodied a simple and clear 
statement of the principle that prisoners should not forcibly be 
repatriated, and which called upon the Communists to accept 
an armistice based on this principle. 

Thereafter, the Indian Delegation presented a resolution 
which, it appeared, sought to establish this principle and achieve 
this result. We did not claim for the 21 nations any monopoly on 
wisdom. However, we did in frank and friendly fashion explain 
objections concerning some of the details of the Indian Resolu- 
tion as presented. In its first draft, for example, it did not provide 
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for a satisfactory mechanism to handle the prisoners nor did it 
assure the unconditional freedom of those who would forcibly 
resist repatriation. But we welcomed the initiative of the Indian 
Government in putting the resolution forward. In particular, 
we were heartened by the fact that the resolution dealt frankly 
with the fundamental principle that force should not be used 
to detain or return prisoners. 

Our attitude was in striking contrast to the reaction of the 
Soviet Union. The Soviet Delegation—in a sharp Vyshinsky 
speech—expressed its complete opposition to the Indian resolu- 
tion. 

We had entered the debate by putting the facts—all the facts— 
on the table. The current situation in Korea had been carefully 
placed in perspective in a detailed recital of the whole history of 
United Nations action in Korea, up to and including a statement 
of the principles involved in the current stalemate in the truce 
negotiations. 

This presentation, widely acclaimed for its fairness and thor- 
oughness, provided a background of common understanding 
with which we now entered into the long discussions in the Po- 
litical Committee, and in innumerable meetings outside of the 
Committee, of the detailed revisions of the Indian Resolution. 

The result of these efforts was that 54 countries voted for an 
Indian Resolution which in its final form included satisfactory 
safeguards on the basic principle of non-forcible repatriation of 
prisoners of war. Although the Soviet Union made every effort 
to muddy and confuse the issue, they won no votes beyond the 
five votes of their own bloc. They failed to lead and since they 
could not coerce, they lost the fight. 

Throughout the debate, our leadership was exercised through 
the moral power of the basic principle on which we stood, and our 
willingness to compromise on every formulation which did not 
compromise that basic principle. 

The problems of leadership which I have tried to illustrate, in 
this capsule summary of a lengthy and complicated debate, have 
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important implications not only for the practitioner but for the 
student of diplomacy. Our whole experience in the United Na- 
tions sharply underscores the importance of moral force in inter- 
national behavior. Even Mr. Vyshinsky appreciates this for he 
made every effort to present his case as right and ours as wrong. 
It is significant that he was careful to avoid publicly supporting 
the use of force to return unwilling prisoners, because he knows 
that the use of force in these circumstances is repugnant to the 
conscience of mankind. He would hardly have gone to such 
trouble to assume the cloak of righteousness if he thought that 
the moral judgment of the world could safely be ignored or 
despised. 

During this debate we saw also another of the great advantages 
which the United Nations gives us in the maintenance of our 
leadership. In United Nations debates the contrast between So- 
viet tactics and our own is starkly clear. The Soviet tactics dis- 
credit themselves. I recall the visible shock in the United Nations 
Committee room when Vyshinsky, in one of his statements on 


the Korean prisoner of war issue, said that the prisoner had no 
will other than the will of the state. 


The Soviet has constructed many elaborate barriers to prevent 
the world from seeing for itseif the frauds and falsehoods in their 
official propaganda. The United Nations is a major gap in this 
iron curtain through which Soviet lies, inconsistencies, evasions, 
and growing isolation from the rest of the world, are plainly re- 
vealed for everyone to see. 

The basic Soviet strategy, in the United Nations and on every 
diplomatic front in the world, is to try to undermine our leader- 
ship. They are constantly using the old technique of divide and 
conquer against the free world. This basic strategy allows for a 
great variety of tactical maneuvers and methods. 

One tactic is to do everything they can to exploit the differences 
and disagreements that inevitably exist within the free world. 

The frequent suggestions emanating from the Kremlin that it 
might be possible for the leaders of the United States and the 
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USSR to arrive at a private peace settlement are one phase of the 
effort. 

In considering the problem of the most effective procedure for 
settling disputes, one must carefully appraise the nature of the 
struggle. The fact is that major issues between the two worlds are 
unsolved because the policies of the Soviet leaders thus far have 
precluded solutions except on terms which sacrifice principles 
commonly accepted by the free world. Such solutions would not 
be real solutions at all. They would merely be steps on the road 
to earmarking whole populations for slavery and for engulfing 
free institutions everywhere. 

The problem is how to induce in the Kremlin leaders the de- 
sire, or at least the willingness, to modify their policies. This 
statement may sound selfrighteous, but it is not. 

Consider a few of the major disputes and ask yourself what 
concessions could be made by us consistent with honorable so- 
lutions. It will be found that in virtually every case the matter 
at issue has been reduced to simple terms and the deadlock is on 
principle. The issue of the Korean prisoners of war, which I have 
discussed, is one tragic example. Germany, Austria, disarmament, 
are equally illustrative of my point. 

Let us look at disarmament. The United States has approached 
this critical problem in a sincere effort to devise a program which 
is sound, susceptible of agreement, and capable of practical 
application. 

The Soviet Union, however, designs its policies primarily for 
propaganda or bargaining purposes. That is, it deliberately takes 
an extreme position. On the other hand, the United States comes 
forward with a good honest position carefully worked out with a 
great many other friendly governments and modified down to 
the barest essentials. 

I can see no reason to believe that we would approach closer 
to acceptable solutions by taking negotiation and discussion of 
such an issue as disarmament out of the UN forum, in which we 
have earned overwhelming moral and political support. 
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Another Soviet technique in the old game of divide and con. 
quer is, of course, the exploitation of the complex disputes aris. 
ing within the free world itself. 

The questions of Tunisia and of Morocco, the question of ra. 
cial conflict in South Africa, the treatment of Indians in South 
Africa, as well as UN items dealing with self-determination of 
peoples, present us with a real problem in leadership. The United 
States stands in the uncomfortable position of having to appear to 
choose sides when both sides are our friends. A middle course js 
not an easy course to take and it is rarely popular, but it can 
often be the most constructive course available. It was our pur- 
pose during the General Assembly—and I think we succeeded in 
our purpose—to prove, in the words of Ambassador Jessup, that 
“the counsel of moderation is born of interest, not indifference; 
of hope, not despair.” 

We urged patience upon those who seemed to be going too fast, 
and encouraged those who might be going too slowly towards 
the goals of the United Nations Charter, upon which all of us 
are so firmly agreed. 

There were some who thought the UN evasive and futile be- 
cause it did not plunge into direct action in Africa. There were 
some who thought we were going beyond the legal authority and 
capabilities of the organization in tackling these problems at all. 
For the sake of UN prestige as well as for our own friendships 
with our allies, we made every effort to contribute to a careful 
and constructive solution of this very real dilemma. It is too early 
to appraise the results, but I think these debates, which were ad- 
mirably moderate in tone and in outcome, did contribute to the 
creation of an improved atmosphere for negotiation. 

The problem in leadership for the purpose of inducing moder- 
ation is basically the same as that of leadership to inspire action— 
that is, to maintain respect for our integrity and confidence in our 
motives. 

There is another set of problems which should be discussed 
frankly. One sometimes encounters among friends in the UN 
habits of thought which must be taken into account when con- 
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sidering how best to exert leadership in support of the objectives 
of the Charter. 

One such attitude which has struck me in dealing with fellow 
delegates is the double-standard with which they often measure 
us and the Soviet Union. Rudeness and intolerance are expected 
from the Communists and hardly resented. I think it is a tribute 
to us that our friends deplore even slight deviations on our part 
from what Acton called “the inflexible integrity of the moral 
code.” 

The same double-standard applies in the field of foreign eco- 
nomic assistance, where any reluctance on our part to support 
schemes, however ill-advised, usually causes more critcism than 
does the Soviet Union’s failure to contribute one red ruble to 
any single one of the UN’s economic programs. I do not believe 
many people credit the avowed Soviet concern for the exploited 
poor, but at the same time no one any longer seems to expect 
them to pay up. 

Another, and closely related, problem, is how to maintain 
mutual respect and confidence with our friends in the UN who, 


at times or on particular issues, aspire to a role of “mediation” 
or “third force” in the struggle between the Communist world 
and the free world. 


I have already pointed out that the major issues which separate 
the two worlds are deadlocked on principle. Efforts to cajole or 
pressure us “‘to move half-way” or to “compromise differences” 
are not valid when the issue is drawn on non-negotiable principle. 

This is the point beyond which compromise becomes appease- 
ment. There can be no appeasement with the Soviet Union. 
Hence our leadership imposes upon us the task of explaining to 
our friends just why we cannot always move “half way’ to meet 
the Soviets. 

Under these circumstances, the efforts of our friends at “‘media- 
tion” between the United States and the Soviet Union often take 
on an unconscious aspect of “mediation” between the United 
States and the United Nations. 

In these conditions of leadership, what is the price of leader- 
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ship? It is a question each American should ask of himself. | 
believe that an important part of this price is the difficult, and 
often painful, necessity of explaining our positions with per- 
sistence and patience. The policies must be wise and clearly 
formulated. That goes without saying. But unless they are un- 
derstood and accepted with conviction, they will be devoid of 
moral content and will contribute little toward the development 
of willpower. Yet without willpower to build and expand free 
institutions and to resist both the false promise of communism 
and the threat of Soviet aggression, there can be no collective or 
any other kind of security. 

Only a very limited view of power will leave out the element 
of moral power. Its value is immeasurable but unquestionable. 
To reduce the appraisal to perhaps cynical terms, we can say of 
it as Samuel Butler said of faith, “you can do very little with it, 
but you can do nothing without it.” 

Often at the same time we are attacked within our own country 
for not issuing ultimatums to our friends. It does, indeed, require 
a certain degree of courage to resist the temptation to speak in 
sharp and peremptory terms to other friendly countries—espe- 
cially those friends who depend upon us for economic or military 
assistance—when they express sincerely held views that differ from 
our own. 

One thing is sure. We could not rely upon fear to keep our 
leadership alive, even if our traditions and character permitted 
us to attempt to do so. Fear is not cohesive, but divisive—just as 
terror does not unify, but disintegrates. We know the historic fate 
of those who in past ages have followed the traditional course of 
empire by the use of force, conquest and terror. They have gone 
down—as surely as the Soviet systems will go down unless it 
abandons its present course—through the loss of moral power, 
and with it the corruption at home and the hatred abroad into 
which the loss of moral power is inevitably transformed. 
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Review of Recent Decisions of the 
United States Supreme Court 


By JosEpH BARBASH AND ROBERT B. VON MEHREN 


PROCK STONE V. NEW YORK, CHICAGO, 
AND ST. LOUIS RAILROAD COMPANY 


(February 2, 1953) 


In recent years certiorari from Federal Employers Liability Act cases 
litigated in state courts has been a conspicuous exception to the Supreme 
Court’s reluctance to review cases involving specialized facts. A majority of 
the Court has thought it desirable to review and reverse state courts which 
have seemed to it too quick to upset jury verdicts for insufficiency of proof. 

A minority of the Court, led by Mr. Justice Frankfurter, has consistently 
protested that the majority’s view leads to detailed examination of evidence, 
a field normally beyond the Court’s province. On several occasions Justice 
Frankfurter not only has voted to deny certiorari, but even after certiorari 
had been granted and argument heard, he has voted to dismiss the certiorari 
as having been improvidently granted. Last year Mr. Justice Douglas filed an 
opinion in a Tort Claims Act case decrying this practice on the ground that 
its general adoption would lead to destruction of the informal Supreme 
Court rule that certiorari will be granted and the case heard on the votes of 
four justices. United States v. Shannon, 342 U.S. 288, 297 (1952). In the 
instant FELA case Mr. Justice Frankfurter switched weapons, if not the line 
of attack, but emerged again the loser. 

Petitioner Stone, a section hand employed by the respondent Railroad, 
was engaged in the removal of ties. His straw boss ordered him to pull 
harder; he protested that he was pulling as hard as he could but pulled 
harder and injured his back. Later, four men pulled up the tie. 

Stone brought an FELA action in the Missouri courts, alleging that the 
Railroad, through the straw boss, had negligently caused his injury. A jury 
returned a verdict for Stone. The Missouri Supreme Court reversed, holding 
that Stone had not made out a sufficient case to go to the jury either on 
negligence or causation. 

The Supreme Court granted certiorari and reversed, Justices Frankfurter, 
Reed and Jackson dissenting. Writing for the Court, Mr. Justice Douglas set 
out the facts and concluded that the case was “peculiarly one for the jury.” 
The negligence issue was whether “the straw boss in light of the risks should 
have used another or different method to remove the tie or failing to do so 
was culpable.” This was a “debatable issue on which fair-minded men would 
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differ,” as was the question of casual connection between the straw boss’ 
order and the injury. 

Writing for the dissenters, Mr. Justice Frankfurter refused to decide 
whether Stone had made out a case for the jury. The issue for the Supreme 
Court was not whether “fair-minded men would differ” as to whether there 
was negligence and causation, or even whether a “fair-minded” trial judge 
could find there was a case for the jury. The question was whether the 
Missouri Supreme Court “could . . . hold that the plaintiff ‘did not make a 
submissible case under the Act either for negligence or as to causation.’” 
Since he would answer yes to this question, Mr. Justice Frankfurter would 


In reaching his statement of the question, Mr. Justice Frankfurter first 
pointed out that he deplored as “brutally unfit” the application of ordinary 
negligence concepts to the field of railroading injuries. The result of this 


“, .. Under the guise of suits of negligence, the distortions of the 
Act’s application have turned it more and more into a workmen’s 
compensation act, but with all the hazaras and social undesirabilities 
of suits for negligence because of the high stakes by way of occasional 
heavy damages, realized all too often after years of unedifying 
litigation.” 


Nevertheless, Congress had chosen to make the concept applicable, and 
had given state courts jurisdiction to apply it, though Congress knew that 


“. ,. determination of whether there is adequate evidence to sustain 
a claim of negligence is one of the most elusive determinations that 
judges are called upon to make. .. .” 


Since Congress thus trusted 


“. . . the competence of the judiciaries of the States, their profes- 
sional capacity to enforce the Act and their self-critical fairness toward 
its purposes... . .” 


the Court ought not to reverse State judges merely because it differs with 
them “whether or not a particular unique set of facts made out a case of 


In a sense restating his old position on certiorari, Justice Frankfurter made 
a final argument for his new position: 


“. .. In 1916 the Congress explicitly withdrew Federal Employers’ 
Liability cases from the Court’s mandatory jurisdiction and left them 
to be reviewed only when a determination by a State court involved 
a federal question of substance.” 


If Mr. Justice Frankfurter is correct, it would follow that certiorari should 
not have been granted in this case and that certiorari should not be granted 
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in similar cases in the future. Unless the composition of the Court should 
change significantly, however, the history of these cases suggests that the 
majority will not permit a FELA case to be taken away from a jury if it 
thinks the case has any merit. The Court will grant certiorari and reverse. 


BROCK V. NORTH CAROLINA 
(February 2, 1953) 


Brock was employed at a mill in North Carolina. During a strike, he and 
two fellow strikers—Cook and Matthews—were arrested for firing five shots 
from a passing auto into the house of a mill watchman. 

Cook and Matthews were tried and found guilty of assault with a deadly 
weapon. Before judgment had been entered on their conviction, Brock was 
tried. Cook and Matthews were called as witnesses against him. They re- 
fused to testify on the ground that their answers would tend to incriminate 
them. The trial judge upheld their refusal to answer. 

At this point in the proceedings, the prosecutor moved that the court de- 
clare a mistrial because the testimony of Cook and Matthews was necessary 
for the State fully to present its case. The court did so on the ground that 
these witnesses would be available when their cases were finally determined 
and that the “ends of justice require” that the State be able to present their 
testimony. Brock objected. 

The convictions of Cook and Matthews were affirmed on appeal. The State 
then proceeded to re-try Brock, notwithstanding his objection that to do so 
“would place him in jeopardy a second time and thus deny him due process 
of law, contrary to the provisions of the Fourteenth Amendment to the Con- 
stitution of the United States.” In the second trial, Cook testified for the 
State. Brock was convicted. The Supreme Court of North Carolina affirmed, 
and the Supreme Court of the United States granted certiorari. 

In an opinion by Mr. Justice Minton, the Court (6-2, Mr. Justice Black 
not participating) affirmed the judgment below. 

The majority opinion stated that the only issue before the Court was 
whether Brock’s second trial violated “due process of law as required of the 
State under the Fourteenth Amendment. . . .” The double jeopardy clause 
of the Fifth Amendment was not involved, “as the Fifth Amendment applies 
only to federal jurisdictions.” ‘Thus, the basic question was, as stated in 
Palko v. Connecticut, 302 U.S. 319, 328 (1937), whether the second trial 
offended “those ‘fundamental principles of liberty and justice which lie at 
the base of all our civil and political institutions’? . . .” Without extended 
analysis or any attempt to define a precise standard by which analagous cases 
might be judged, the Court held that in the circumstances presented here 
North Carolina had not denied Brock “the fundamental essentials of a trial.” 

Mr. Justice Frankfurter concurred in an opinion which attempted to 
define the controlling standard more precisely. Due process is violated, he 
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said, only when a state “callously subjects an individual to successive re. 
trials on a charge on which he has been acquitted or prevents a trial from 
proceeding to a termination in favor of the accused merely in order to allow 
a prosecutor who has been incompetent or casual or even ineffective to see 
if he cannot do better a second time.” He found neither of these conditions 
present in the case before the Court. 

Mr. Chief Justice Vinson and Mr. Justice Douglas dissented in separate 
opinions. Both relied heavily upon the early North Carolina decisions 
rendered shortly after the Revolutionary War. Both pointed out the pos- 
sibilities of abuse latent in the majority's holding. 

Chief Justice Vinson accepted Justice Frankfurter’s standard but, as he 
believed that the prosecutor must have been incompetent or casual in failing 
to ascertain whether or not Cook would claim the privilege against self- 
incrimination, reached a contrary conclusion. 

The Chief Justice’s conclusion that the prosecutor was incompetent or 
casual seems correct. Thus, the practical problem presented was whether 
Brock should avoid conviction because of this fact. There was no evidence 
of any injury to Brock other than that inherent in having to stand trial 
twice and having all the relevant facts presented in the second trial. More- 
over, there was no evidence of any maneuvering by the prosecution to secure 
a possible advantage. Apparently the prosecutor had simply failed to con- 
sider the problem raised by the privilege against self-incrimination. Thus, 
“fundamental principles of liberty and justice” may not have required that 
Brock’s second trial be voided and that he be set free. 

On the other hand, the power to declare mistrials is one that, in the hands 
of the unscrupulous, could be subject to great abuse. The majority states 
that “in all cases involving what is or is not due process, . . . no hard and fast 
rule can be laid down.” It is to be hoped that the Court will be alert to pre- 
vent any mechanical application of the Brock decision. 


FEDERAL TRADE COMMISSION V. MOTION PICTURE 
ADVERTISING SERVICE COMPANY, INC. 
(February 2, 1953) 


The Motion Picture Advertising Service Company is a producer and dis- 
tributor of advertising motion pictures. It contracts with theatre owners for 
the display of these films and ships them from its place of business in Louisi- 
ana to twenty-seven states and the District of Columbia. Its contracts run 
for terms up to five years, the standard term being for one year. Many of its 
contracts contain an exclusive dealing provision which prohibits the theatre 
owner from displaying commercial advertising films produced by others than 
the Company. 

The Company and three other companies in the same business, had, if 
taken together, exclusive arrangements with approximately three-quarters 
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of the total number of theatres in the United States which display advertis- 
ing films. The Company itself had exclusive contracts with almost 40% of 
the theatres in the area which it served. 

The Federal Trade Commission filed a complaint against the Company, 
charging it with “unfair methods of competition” in violation of Section 5 
of the Federal Trade Commission Act. The Commission found that the 
Company was in competition with other companies engaged in the business 
of distributing advertising films, that its exclusive contracts had limited the 
outlets of its competitors, and that, as a result, some competitors had been 
forced out of business. The Commission held that exclusive contracts ex- 
tending for periods of more than one year were unduly restrictive of com- 
petition and, accordingly, entered a cease and desist order prohibiting the 
Company from entering into or continuing any such contracts. 47 F.T.C. 
378. The Court of Appeals for the Fifth Circuit reversed, holding that the 
exclusive contracts in question were not unfair methods of competition and 
that their prohibition would not be in the public interest. 149 F. 2d 633. 

The Supreme Court, with Justices Frankfurter and Burton dissenting, 
reinstated the decision of the Federal Trade Commission. In reaching this 
result, Mr. Justice Douglas, writing for the Court, held that Section 5 of the 
Federal Trade Commission Act was intended by Congress “to supplement 
and bolster the Sherman Act and the Clayton Act . . . to stop in their in- 
cipiency acts and practices which, when full-blown, would violate those Acts 

, as well as to condemn as ‘unfair methods of competition’ existing viola- 
tions of them.” The standards were left flexible by Congress so that they 
could “be defined with particularity by the myriad of cases from the field of 
business.” 

Applying this conception of the Act to the evidence, the Court found 
that the Commission’s findings of unreasonable restraint of competition and 
tendency to monopoly were supported by substantial evidence. It said: 


“... This is not a situation where by the nature of the market there 
is room for newcomers, irrespective of the existing restrictive prac- 
tices. The number of outlets for the films is quite limited. . . . It is, we 
think, plain from the Commission’s findings that a device which has 
sewed up a market so tightly for the benefit of a few falls within the 
prohibitions of the Sherman Act and is therefore an ‘unfair method 
of competition’ within the meaning of §5(a) of the Federal Trade 
Commission Act.” 


Mr. Justice Frankfurter, joined by Mr. Justice Burton, dissented on the 
ground that: 


“Neither the findings of the Commission nor the opinion of the 
Court dispell my doubts that the Commission has not adequately 
shown that it has been guided by relevant criteria in dealing with its 
findings under §5 of the Federal Trade Commission Act. The Com- 
mission has not explained its conclusion with the ‘simplicity and 
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clearness’ necessary to tell us ‘what a decision means before the duty 
becomes ours to say whether it is right or wrong.’” 


It is impossible to judge the validity of the grounds on which the dissent 
is based without examining the record of the case. As an abstract proposition, 
there is no question as to the merit of the principle stated by the dissenters, 
There have been a number of instances in which agencies have done what 
the dissenters charge the Commission with doing. Yet one of the fundamental 
purposes of written opinions is to make explicit the grounds of decision. 
Agencies, as well as courts, do not fulfill their obligation toward the public 
if they fail to write clear and understandable opinions. 


BROWN V. ALLEN 
SPELLER V. ALLEN 
DANIELS AND DANIELS V. ALLEN 


(February 9, 1953) 


In Darr v. Burford, 339 U.S. 200 (1950), the Supreme Court held 5~3, Mr. 
Justice Douglas not participating, that “ordinarily” a Federal district judge 
need not consider a state prisoner’s petition for habeas corpus unless the 
prisoner not only has exhausted state remedies, but also has petitioned to 
the Supreme Court for certiorari. In the several opinions by majority, con- 
curring and dissenting justices, disagreement was voiced about another 
question: When certiorari from state court proceedings is denied by the 
Supreme Court, what weight, if any, should the Federal district judge give 
that denial? Faced squarely with this question in the instant cases, the 
Justices lined up much as they had in their dicta in the Darr case. The 
answer of the majority was no weight. While this, together with other mat- 
ters discussed, is of interest to lawyers and judges, it did not help the peti- 
tioning prisoners, all under sentences of death. In each of the cases habeas 
corpus was denied. 


1. The Proceedings Below 


Each of the three cases arose in North Carolina, and each concerned a 
Negro who had petitioned for habeas corpus to a Federal district court 
after the United States Supreme Court had denied certiorari from state 
court proceedings. 

Brown had been convicted of rape. His habeas corpus petition was based 
on two grounds, each asserted to the North Carolina trial court: (a) Alleged 
discrimination against Negroes in the selection of both the grand and petit 
juries; and (b) alleged coercion in securing his confession, introduced at the 
trial. The North Carolina Supreme Court affirmed the conviction, holding 
that there had not been discrimination and that the confession had not 
been coerced. The United States Supreme Court denied certiorari. Brown 
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then petitioned a Federal district court for habeas corpus. The District 
Judge dismissed the petition after examining the pleadings and exhibits, 
together with the entire record of the previous proceedings. He did not 
hear argument or testimony. He “adopted the findings of the sentencing 
judge with respect to both the composition of the grand jury and the 
voluntary character of the confession.” 98 F. Supp. 866. Brown appealed 
to the Court of Appeals for the Fourth Circuit, raising not only the two 
substantive grounds asserted to the district court, but as well the refusal of 
the district court to take evidence anew and to hear argument. The Court of 
Appeals affirmed, largely on the ground that the Supreme Court had denied 
Brown’s application for certiorari to the North Carolina Supreme Court. 
192 F. 2d 477. 

Speller also had been convicted of rape. His position in the Federal courts 
differed procedurally from Brown’s in three respects: (1) His petition for 
habeas corpus was based solely on the ground that there had been racial 
discrimination in the selection of the array for his petit jury; (2) on his 
petition, the Federal district judge had taken further evidence, both by 
testimony and by stipulation; and (g) the Federal district judge had sug- 
gested that an alternative ground for dismissal was the “procedural history” 
of the case. 99 F. Supp. 92. The Court of Appeals opinion at 192 F. 2d 477 
disposed of his case as well as Brown’s. 

The Daniel brothers had been convicted of murder. Their petition for 
habeas corpus was based on two grounds asserted to the North Carolina 
trial court: (1) Alleged racial discrimination in the selection of grand and 
petit jurors; and (2) alleged coercion of their confessions introduced at their 
trial. 

The trial court had held that there was no discrimination and no coercion. 
They filed a notice of appeal to the North Carolina Supreme Court and 
were given 60 days to file a statement of case on appeal. Because they filed 
this statement one day late, the North Carolina Supreme Court held as a 
matter of state law that they had lost their appeal as of right, and refused 
to take the appeal as a matter of discretion. The brothers then petitioned 
for ceriorari to the United States Supreme Court. It was denied. 

On petition for habeas corpus, the Federal district judge considered the 
record in the North Carolina courts and also “heard all evidence offered” 
by the petitioners and the State. He concluded that discrimination had not 
been shown in jury selection and that the confessions were voluntary. He 
noted, moreover, that the Supreme Court of the United States had refused 
certiorari on the same questions. 99 F. Supp. 208. The brothers appealed 
to the Court of Appeals for the Fourth Circuit. 

Unlike its action in the Brown and Speller cases, the Court of Appeals in 
the Daniels case did not rely on the denial of certiorari. Instead it affirmed 
on the ground that the brothers had lost their right to assert their constitu- 
tional objections because in failing to take a timely appeal they had failed 
to use their adequate state remedy. 192 F. 2d 763. 
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Last term the United States Supreme Court granted certiorari in the 
three cases, heard argument, then asked for reargument. On reargument it 
affirmed the dismissals of the writs of habeas corpus. 

Mr. Justice Reed, joined by the Chief Justice and Mr. Justice Minton, 
delivered what is called the “opinion of the Court.” Mr. Justice Frankfurter 
filed two opinions and an appendix. One of the opinions seems to be gen- 
erally accepted as part of the opinion of the Court. The other is a dissent, 
Justices Clark and Burton filed a short concurring opinion, placing them. 
selves with Justice Frankfurter on some issues and with Justice Reed on 
others. Mr. Justice Black, joined by Mr. Justice Douglas, accepted most of 
Justice Frankfurter’s first opinion, joined his dissent, and filed a separate 
dissent. Mr. Justice Jackson filed a separate concurrence. 

An attempt will be made to cut through the maze represented by seven 
opinions covering 121 printed pages and to set forth what the Court held 
and where some Justices dissented. 


2. Effect of Denial of Certiorari 


Mr. Justice Frankfurter’s first opinion announces the Court's conclusion 
that a denial of certiorari is not to be given any weight in a Federal court's 
consideration of a subsequent petition for habeas corpus. In this conclusion 
he has Justices Black, Douglas, Burton and Clark with him. However, since 
they do not sign his opinion, it is not clear that they join in his reason— 
that denials of certiorari petitions cannot be considered to have been on the 
merits. This doubt remains although Mr. Justice Reed’s opinion graciously 
says that with respect to the effect of denial of certiorari the “position of 
the majority upon that point is expressed by the opinion of Mr. Justice 
Frankfurter.” 

Joined by the Chief Justice and Mr. Justice Minton, Justice Reed ex- 
presses the minority view that: 


“ 


. where a record distinctly presenting a substantial federal con- 
stitutional question disentangled from problems of procedure is 
brought here by certiorari and denied, courts dealing with the peti- 
tioner’s future applications for habeas corpus on the same issues 
presented in earlier applications for writs of certiorari to this Court, 
should have the power to take the denial into consideration in de- 
termining their action.” 


Mr. Justice Jackson does not commit himself on this issue because its reso- 
lution was irrelevant to the reasoning of his concurrence. 
3. The Disposition of the Cases 


Mr. Justice Reed, joined by the Chief Justice and Justices Burton, Minton 
and Clark, held that the three decisions below should be affirmed. If the dis- 
trict court had erroneously given weight to the denial of certiorari, this had 
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been harmless error for two reasons: (a) the district court had considered 
the merits in each case and had found that the petitioners had not been 
deprived of constitutional rights; and (b) in any event, in two cases the 
petitioners had not been deprived of constitutional rights, and in the third 
case they had lost their right to habeas corpus because of failure to exhaust 
available state remedies. 

In the Brown case the Court first rejected Brown’s claim that he was en- 
titled to a hearing de novo on the facts and that he was entitled to present 
argument on his petition. It then went to the constitutional merits, finding 
that: (a) There had not been discrimination in the selection of the juries; 
and (b) the admission of his confession did not violate the Fourteenth 
Amendment. 

On the discrimination question, the Court pointed out that Brown’s only 
evidence of discrimination was that the proportion of Negroes on a series 
of jury panels including his was considerably lower than the proportion of 
Negroes in the population. The court found that this disproportion resulted 
from the fact that the lists from which the panels were drawn included only 
those who paid poll or property taxes. Since this practice was “nondis- 
criminatory as to race” and “reasonably reflects a cross-section of the popu- 
lation suitable in character and intelligence” for jury duty, North Carolina 
could constitutionally adopt it. 

Brown’s confession was admissible because there was no evidence of 
physical coercion or of prolonged questioning. The failure to arraign Brown 
for 18 days might have been a ground for exclusion in the Federal courts 
under the McNabb rule, but that rule did not apply to state court pro- 
ceedings. 

In the Speller case, the Court held that the evidence did not show dis- 
crimination in the selection of the jury that had convicted Speller, the only 
relevant question. Thus it did not matter that there had been discrimination 
continuously in the past. As distinguished from prior jury lists, Speller’s list 
contained some Negroes. Although the proportion of Negroes was only 7% 
of the total list, as contrasted with the Negro population proportion of 45% 
and the Negro taxpayer proportion of 38%, this disparity was explained by 
the fact that the clerk of the jury commissioners had placed on the list the 
names of those taxpayers who had the “most property.” The clerk had testi- 
fied that no “racial discrimination entered into his selection,” and the state 
court believed him. Thus the majority of the Supreme Court would not 
find racial discrimination. Moreover, the Court refused to consider the pos- 
sibility that choosing jurors on the basis of “most property” itself violated 
the Constitution; the issue had not been raised in the state courts, in the 
lower Federal courts, or even in the Supreme Court until after the grant of 
certiorari: 


“Such an important national asset as state autonomy in local law 
enforcement must not be eroded through indefinite charges of un- 
constitutional actions.” 
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In the Daniels case the majority of the Supreme Court never got to the 
merits. It affirmed the Court of Appeals on the ground stated by that court 
that the brothers were precluded from raising the constitutional issues be. 
cause they had failed to follow through on appeal when appeal was avail- 
able, although they had counsel and there had been no interference by state 
officials. The state had refused to review on adequate state grounds. It fol- 
lowed that the brothers had lost their right to habeas corpus because they 
had failed to exhaust their available state remedies while they were available. 

In his second opinion, Mr. Justice Frankfurter, joined by Justices Black 
and Douglas, dissented in all three cases. As to Brown and Speller, he would 
have the Court of Appeals, not the Supreme Court, consider the merits, now 
that a majority of the Supreme Court had held that the denial of certiorari 
was to be given no weight. Apparently he agreed with Justice Reed that 
the district court had not really given any weight to the denial, but he 
thought it important that the Court of Appeals had failed to consider the 
merits because of its misunderstanding, a matter that was not discussed by 
Justice Reed. 

As to the Daniels brothers, Justice Frankfurter concluded that the Federal 
courts must consider their constitutional claim because the North Carolina 
appellate courts had the discretion to hear the appeal and their 


“refusal to exercise a discretion which the Legislature of North Caro- 
lina has vested in its judges is an act so arbitrary and so cruel in its 
operation, considering that life is at stake, that in the circumstances 
of this case it constitutes a denial of due process in its rudimentary 
procedural aspect.” 


Mr. Justice Black, joined by Justice Douglas, not only signed Justice 
Frankfurter’s dissent, but filed a separate dissent relating to all three cases. 
Apparently unlike Justice Frankfurter, Justices Black and Douglas found 
that the district court’s erroneous assumption concerning denial of certiorari 
was at least an unconscious factor in its decisions. They would therefore 
remand all the cases to the district court for reconsideration. 

As alternative reasons for reversal they made findings on the merits. In 
Brown’s case they found discrimination because (a) “the state has not pro- 
duced evidence to show that the partial continuation of the long-standing 
failure to use Negro jurors is due to some cause other than racial discrimina- 
tion.”; and (b) the “tax list technique” should not be permitted “to be 
treated as a complete neutralizer of racial discrimination.” In Speller’s case 
they found that there was either racial discrimination or invalid discrimina- 
tion on the basis of wealth. Finally, in Daniels’ case they found not only 
that the constitutional claim should have been considered but that the racial 
discrimination charged was “manifest.” The failure to serve the statement 
on appeal in time was partly the state’s fault, and the 


“denial of state appellate review plus the obvious racial discrimina- 
tion thus left uncorrected should be enough to make one of those 
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‘extraordinary situations’ which the Court says authorizes federal 
courts to protect the constitutional rights of state prisoners.” 


Mr. Justice Jackson concurred with the Court’s result on the ground that 
no Federal court should entertain a petition for habeas corpus unless it 
appeared: 


“(1) that the petition raises a jurisdictional question involving federal 
law on which the state law allowed no access to its courts, either by 
habeas corpus or appeal from the conviction and that he therefore has 
no state remedy; or (2) that the petition shows that although the law 
allows a remedy, he was actually improperly obstructed from making 
a record upon which the question could be presented, so that his 
remedy by way of ultimate application to this Court for certiorari has 
been frustrated. There may be circumstances so extraordinary that 
I do not now think of them which would justify a departure from this 
tule, but the run-of-the-mill case certainly does not.” 


4. Rules for the District Courts 


Both Mr. Justice Reed’s and Mr. Justice Frankfurter’s opinions contain 
a considerable amount of advice to district courts on how they should 
handle petitions for habeas corpus from state court convictions. Not all that 
is said is strictly germane to the decision of the cases before the Court, but 
many of the members of the Court obviously felt that there was need for 
more comprehensive guidance than could be given in sticking to the facts 
of individual cases. 

Any analysis of this advice would be necessarily so lengthy that it cannot 
be included here and must be left to the law reviews. It may be observed, 
however, that unfortunately the advice is not wholly consistent and it is not 
dear how the various Justices stand on the differences. 

Justice Frankfurter announces: 


“The issue of the significance of the denial of certiorari raises a 
sharp division in the Court. This is not so as to the bearing of the 
proceedings in the State courts upon the disposition of the application 
for a writ of habeas corpus in the Federal District Courts. This 
opinion is designed to make explicit and detailed matters that are 
also the concern of Mr. Justice Reed’s opinion. The uncommon cir- 
cumstances in which a district court should entertain an application 
ought to be defined with greater particularity, as should be the criteria 
for determining when a hearing is proper. The views of the Court on 
these questions may thus be drawn from the two opinions jointly.” 


Yet Justice Reed’s opinion, which declares that Justice Frankfurter speaks 
for the Court on the issue of the effect of denial of certiorari, does not ac- 
knowledge that Justice Frankfurter’s opinion is to be read with his on these 
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other matters. Justices Burton and Clark join Justice Reed’s opinion on these 
matters, but 


“also recognize the propriety of the considerations to which Mr. Jus- 
tice Frankfurter invites the attention of a federal court when con- 
fronted with a petition for a writ of habeas corpus under the circum- 
stances stated.” 


Justices Black and Douglas say only: 


“We also agree in substance with the views expressed in Part II of his 
[Justice Frankfurter’s] opinion concerning the bearing of the pro- 
ceedings in the State courts upon the disposition of an application 
for a writ of habeas corpus in the Federal District Court.” 


It may be that the differences are slight and that Mr. Justice Frankfurter’s 
more extensive treatment will be adopted generally. Yet it may be wondered 


if district judges will be grateful for a prophecy pronounced by somewhat 
discordant oracles. 
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Committee Report 


COMMITTEE ON PROFESSIONAL ETHICS 
OPINION B—203 


The Committee on Professional Ethics has recently received 
and answered the following inquiry: 


Dear Sir: 


In your letter of November 26, 1952, you have advised the 
Committee on Professional Ethics that you are a writer, director 
and producer of radio and television programs and also a member 
of the New York Bar and have given the Committee certain in- 
formation, including the following, with regard to a proposed 
radio and television program: 


The program will be designed to give the average 
American a respect for the law, for our courts and for our 
system of justice. It will be documentary in form relating 
only to actual cases which have been tried in America. 
Each case selected will be one in which an innocent man 
accused of a serious crime is freed through the diligence 
and hard work of a sound, respected lawyer. The law- 
yer and main character will be a fictional person. It 
will be your purpose to have the lawyer, in the course of 
dramatic dialogue, express his views on crime, on juvenile 
delinquency and on many matters pertaining to the pub- 
lic welfare. In accordance with the usual practice in the 
radio and television business of using a literary property 
of some kind as a spring-board for any series of dramatic 
programs, you intend to have the proposed program de- 
velop from a recent book, written by a famous author and 
on the best seller list for many months, concerning the life 
and activties of a well-known trial lawyer. The book has in 
it a number of cases which would be dramatized, but the 
program would not be limited to cases in the book. The 
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lawyer who is the subject of the book has been a Judge for 
some years. He will not be impersonated in the program. 
The name of the Judge may be used in the program how- 
ever, in a statement to the effect that the cases dramatized 
in the program are true and are based on the experience 
of Judge or in a statement to the effect 
that such cases have been selected by him as examples of 
American justice. 


You have asked the Committee to advise you with regard to 
the following questions relating to such program: 


(1) Would it be permissible for the Judge to allow his 
name to be used in a manner similar to that indicated 
above? 

(2) Would it be permissible for the Judge to authorize 
the use of the title of the book referred to above and the 
material in it, if he had no other connection with the 
program? 

(3) Would it be permissible for the Judge to serve as a 
selector and editor of the scripts to be used on the pro- 
gram and as an advisor as to courtroom procedure? 


1. In the opinion of the Committee it would not be proper for 
the Judge to allow his name to be used in the proposed program 
in the manner described above or in any substantially similar 
manner. 

We assume that the proposed program is a commercial pro- 
gram. Judicial Canon 25, states, in substance, that a Judge should 
avoid giving ground for any reasonable suspicion that he is utiliz- 
ing the power or prestige of his office to persuade or coerce others 
to patronize or contribute, either to the success of private business 
ventures, or to charitable enterprises, and that he should, there- 
fore, not enter into such private business, or pursue such a course 
of conduct as would justify such suspicion, nor use the power of 
his office or the influence of his name to promote the business 
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interests of others. Even if the program were to be presented on 
a sustaining basis, the use of the name of the Judge in the pro- 
gram might well have the effect of attracting listeners to a par- 
ticular station and, accordingly, be improper. 

Furthermore, the views expressed by the principal character in 
the program on crime, or juvenile delinquency and on other mat- 
ters pertaining to the public welfare might properly be deemed 
by the public to be an expression of the views of the Judge. In its 
Opinion 52 the Committee on Professional Ethics of the Ameri- 
can Bar Association concluded that it is improper for a Judge to 
conduct a newspaper column. After referring to Judicial Canons 
4,24 and 34, such Opinion stated: 


“It is quite evident from the question that extra-judicial 
discussions in print are viewed with disfavor by many 
people, which is sufficient to bring them within the 
Canons quoted. . . . the public expression of views may in- 
fluence a Judge’s decisions on the bench, which may in- 
volve the decision of political or economic questions 
which he has publicly discussed in print. 

“We think therefore that it is not appropriate for one 
holding judicial office to conduct such a newspaper 
column.” 


The Committee believes that expression of views of a Judge on 
aradio or television program raises the same problems as the ex- 
pression of his views in print. 

2. The Committee believes that it would not be improper for 
the Judge to authorize the use by the program of the title of the 
book referred to above and of the material in it (assuming the 
Judge has the legal right to do so and assuming also that the title 
does not disclose his name), if, in connection with the granting of 
any such authority, it is made clear that neither the name of the 
Judge nor other material which will readily identify him to the 
public will be used in the program. 

3. As to the question whether it would be proper for the Judge 
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to serve as a selector and editor of the scripts to be used on the 
program and as an advisor to courtroom procedure: 

Judicial Canon g1 states that a Judge may lecture upon or in- 
struct in law, or write upon the subject, and accept compensation 
therefor, if such course does not interfere with the due per- 
formance of his judicial duties, and is not forbidden by some posi- 
tive provision of law. One of the grounds upon which the Com. 
mittee on Professional Ethics of the American Bar Association 
in its Opinion 52 concluded that it is improper for a judge to 
conduct a newspaper column involving considerable time and 
study was that such activity might lead or be thought to lead to 
the impairment of judicial efficiency. There is also, of course, 
danger that the extra-judicial activities of a judge may create a 
conflict between his personal interests and the impartial per- 
formance of his judicial duties. The proposed activities of the 
Judge in this case may create business connections between him 
and producers, sponsors, advertising agencies and radio and tele- 
vision stations. The Committee is of the opinion that, if the ac- 
tivities of the Judge as such selecter, editor and advisor will not 
interfere with the performance of his judicial duties and will not 
give rise to any such conflict, and will not involve the use of his 
name or identify him in any way, it would not be improper for 
him to act as such selector, editor and advisor. 

However sympathetic we are to the general purpose of such a 
program, the participation of Judges, former Judges or other 
members of the Bar in commercial radio or television programs 
may well raise serious questions of judicial and professional 
ethics as is shown by Opinion 166 of the Committee on Profes- 
sional Ethics of the American Bar Association and by Opinion 
B-64 of this Committee. The answers to those questions depend 
to some extent upon the exact nature of the program involved. It 
is, of course, not possible for either you or the Committee to 
know now what will be the exact nature of your proposed pro- 
gram in the future. ; 

The Committee does not advise on matters of law. Accord- 
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ingly, it does not express an opinion on any question as to the 
legality of the Judge performing extra-judicial work or receiving 
compensation therefor, or on any question relating to the right 
of privacy or on any other question relating to the legality of the 
use of names and facts in the proposed program. 

This is an expression of the opinion of the Committee alone 
and has not been passed upon by the Association. 


Very truly yours, 


JAMEs H. HALPIN 


Chairman 
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SELECTED RECENT MATERIAL ON MILITARY LAW 


DEDICATED TO THE MEMORY OF ARTHUR E. FARMER, 
A FORMER CHAIRMAN OF THE 
SPECIAL COMMITTEE ON MILITARY JUSTICE 


“No subject should be of more interest to a group of lawyers 
than a proper and effective judicial system for the armed 
forces of the country. The future Army, no matter how it 
may be raised, will be composed of the physically fit youth 
of the country. The overwhelming majority of the young 
men constituting that Army will receive their first contact 
with any judicial system when they are exposed to military 
justice. Is it too much for us, as lawyers, to demand that the 
system to which they are exposed be reasonably designed to 
achieve justice?” 


THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 
SPECIAL COMMITTEE ON MILITARY JUSTICE. REPORT, 1948 


If in the first written code of military law adopted by the Con- 
tinental Congress, June 30, 1775, lawyers played no prominent 
part, the present Uniform Code of Military Justice with the 
Manual for Courts Martial which became effective on May 31, 
1951, is largely the result of the active and zealous participation 
of bar association committees. By a resolution of the Executive 
Committee of this Association passed on March 5, 1947, a Special 
Committee on Miltary Justice was authorized to consider needed 
reforms in the judicial systems of the armed forces. Several im- 
portant procedural changes were suggested and with intensive 
work by the Committee at Congressional hearings accepted and 
adopted. It is considered the best legislation which has been en- 
acted by any country up to this date. 


Amenability of the veteran to military law. 1946. Colum. L. Rev. 977-99. 

American Civil Liberties Union. Military power and civil rights. 1942. New 
York. 11 p. 

Antieau, C. J. Courts-martial and the Constitution. 1949. 33 Marq. L. Rev. 
25-36. 
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